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OF CRIMINAL INTENTION. 


Tue misdemeanor of conspiracy affords 
another illustration of the maxi of taking 
the will fur the deed. Though this is one 
of the most comprehensive, yet least de- 
fined heads of crittiinal law, it may be 
laid down as a general position, that acon- 
federacy to effect a lawful putpose by un- 
lawful means, is as punishable as if a con- 
federacy were entered into to effect an un- 
lawful purpose by any means whatever. 
(See 3 Inst. 143; and per Lord Denman, in 
Rex v. Seward, 1 Ad. § Ell. 711.) 

The conspiring is the gist of the offence ; 
(See per Bailey, J., i ee v. Gill and an- 
other, 2 Bar. & Ald. 205; Rex v. Bryan, 
Strange, 866 ;) but the question of offence 
or not seems to depend on whether the ob- 
jeet concert is illegal, or if it be legal, whe- 
therthe means proposed to bring itabout are 
the contrary. It its not quite clear that the 


illegality of the designed result will al- 


ways render the confederacy indictable, at 
least where there is a civil remedy by ac- 
tiun, as in a conspiracy to kill hares in a 
preserve; (see Rex v. Turner and others, 
13 East, 228, cited by Taunton, J., in Rex 
v. Seward and another, 1 Ad. § Ell. 711 ;) 
but it seerns that it will. (Dickinson's 
Sessions, 5th edit. 336.) Proof of words 
used will support a charge of conspiracy ; 
they being per se an overt act sufficient to 
prove the conspiring; (Rex v. Kinnersley 
et al., Strange, 193; Rex v. Bryan, td. 868 ;) 
and it is not necessary to show that any 
overt acts beyond such a conspiring were 
taken towards completing its object. 
(Rex v. Gill, ubi supra; Dick. Sess, 5th ed. 
337.) ' 

The above principles are further sup- 
ported by the following maxims :— 

“ Quando aliquid prohibetur, prohibetur 
et id per quod devenitur (sometimes per- 
venitur) ad illud.” 

Thus translated, “ The prohibition < a 





thing includes every other thing by which 
that which is prohibited is arrived at.” 

“ Non officit affectus, nisi sequatur effec- 
tus.” (Bagge’s case, 11 Co. 98(); 1 Holl. 
R. 226; S.C.) 

Thus rendered, ‘Fhe bent or disposi- 
tion of mind works no hindrance, unless 
some effect of it follows,” 

“ Sed in atrocioribus delictis, affectus pu- 
nitur, licet non sequatur effectus.” (2 Roll. 
R. 89; 9 Co. 57.) 

Thus translated, “ But in the more ag- 
gravated crimes [e. g. high treason, rebel- 
lion, &c.} the disposition is punished, 
though its effects do not fullow.” 

Coke cites the two first of these maxims 
as illustrating the position, that on a charge 
of conspiracy, viz., a misdemeanor, the, 
law, before the accomplishment of the un- 
lawful object sought to be obtained by the 
confederacy, punishes the conspiring in or- 
der to prevent the attaining of the anlaw- 
fal object. (See 9 Co. 56, 57.) Thus, a 
confederacy to indi¢t or acquit a party, 
carried into effect by taking out a warrant 
and apprehending him, or by giving bouds, 
promises, &c., between the parties con- 
spiring, is punishable by law, though the 
design fails, and nothing is accomplished, 
e. g. from the grand jury throwing out the 
bill, &c. (bid ; and see Frazier’s note A, 
in new ed. of Coke’s Rep. vol. 5, 101.) 

Every oppression against law by color 
of usurped authority of law, e. g. exception, 
&c., not obtained per legale judicium parium, 
aut per legem terra, is an oppression by 
color of justice, and a kind of destruction 
(Mag. Ch.ch. 29) whichis prohibited. (3 Inst. 
48; The Marshalsey case, 10 Co. 74; Ar- 
ticuli sup. Car. ch. 3.) For “* Quando ali- 
quid prohibetur, prohibetur et id per quod 
devenitur ad illud.” 

So, Lord Coke, after treating of single 
combats or affrays, says, if any subject 
challenge another to fight; this is, also, an 
offence before any combat be performed, 
and is punishable by law. He cites the 
same maxim. (3 Inst. 158; see Rew v. 
Phillips, 6 East, 463.) 
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Every persuading, or solicitation of an- 
other, by whatever means attempted, is an 
“act done;” (Per Le Blanc, J., Rex v. 
Higgins, 2 East's R. 23 ;) and if it be done 
with a criminal intent, viz. of committing 
an indictable offence, is per se indictable, 
whether any overt act is committed in con- 
sequence of the solicitation or not, or whe- 
ther, if there is, the offence thus prompted 
be completed or not. (Rex v. Scofield, 
Cald. 400; S. C. East’s P. C.1030; Rez v. 
Higgins, 2 East R. 8.19; Rex v. Vaughan, 
4 Burr. 2494; Rex v. Plympton, 2 Lord 
Raym. 1377; Young's case, cited 2 East’s 
R. 14, 16.) 

Again, ** Quando aliquid prohibetur ex 
directo, prohibetur et per obliquum.” ( Win- 
gate’s Maz. 680, 618.) 

Thus translated, ‘ What the law probi- 
bits from being done by direct means, is 
equally unlawfulif done by indirect means.” 

This rule is quoted by Mr. Justice Bur- 
rough, in Deane v. Clayton, (7 Taunt. 507. 
Though, in Deane v. Clayton, the plaintiff 
might have had notice from the defendant’s 
notice boards, that dog-spikes were set in 
the wood, it was not found by special ver- 
dict that he had. Burrough, J., treated the 
case as if he had not, declaring, however, 
the fact of notice or not, was immaterial to 
his judgment, and that is the holding of the 
court in Jordin v. Crump, infra. See Vere 
v. Lord Cawdor, 11 East, 59S, as cited by 
Dallas, J., 7 Taunt. 520,) to support his 
opinion, that, as the defendant could not 
justify killing a dog directly for trespassing 
on his land, so he could not justify the 
doing so indirectly; e.g. by the dog’s run- 
ning on a dog-spike set in his cover. 

In Holtv. Wilkes, (3 Bar. § Ald.314, 316,) 
an action for injuries sustained by the plain- 
tiff, while trespassing on the defendant’s land 
from a spring-gun set there, of which the 
plaintiff had been informed, Holroyd, J., 
said that the express notice that the spring- 
guns were placed on the premises into 
which the plaintiff wilfully entered, pre- 
vented his maxim from applying, as it made 
the act of firing the gun his own act. 

It is now held, that a man may set dog- 
spears on land in his own possession ; and 
that, whether the owner of a dog, which 
leaves his master on a footpath, and runs 
on a dog-spear in a wood, knows of such 
instrument being set there or not, he has 
no remedy for the injury to the dog, for he 
should have kept him on the path. (Jerdin 
v. Crump, M. & W. 782, Fr. 1841.) 





If one who is enfeoffed on condition of 
never enfeoffing a party named, as J. 8. en- 
feoffs J. N. on purpose that he shall enfeoff 
J.S., this is a breach of the condition under 
the above maxim. (Co. Litt, 223.) 


SWEDENSTERNED v. Rowe. 


To the Editor of the Legal Observer. 


Sirn,—1l have a case analagous to the 
case of Swedensterned v. Rowe, reported in 
your last number, avalagous in principle, 
but somewhat diflerent in details. 

My case is declaration for goods sold 
and delivered, plea general issue, with a 
plea in confession and avuidance, which 
latter plea is bad both in substance and 
form; that is to say, there are two defects 
in it, one is a defect in substance and the 
other is a defect in form only. 

Now, sir, 1 will inform you the course ] 
had intended to pursue in my own case, 
and then, you will the more readily per- 
ceive the difficulties which suggest them- 
selves to me on reading the case of Sweden- 
sterned aud Rowe. 

I will here suggest that I use the words 
“defect in substance” and “ defect in 
form,” in their strict legal sense. Perhaps 
it may be said that the major includes the 
minor, viz. : that every defect in substance 
is also a defect in form, whilst the con- 
verse of the proposition will not hold, 
viz.: that every defect in form is a de- 
fect in substance, with this distinction, and 
having defined the terms I will now 
proceed. 

I will dispose of the minor first, and 
then I shall have more room to attend to 
the major. 

First, as to matter of form. 

A demurrer 1 have understood, Mr. 
Editor, in its nature, sv also in its form, is 
of two kinds; it is either general or 
speciai. A general demurrer excepts to 
the sufficiency in general terms without 
shewing specifically the nature of the ob- 
jection. A special demurrer adds to this 
a specification of the particular grounds of 
exception. A general demurrer is suff- 
cient when the objection is on matter of 
substance. A special demurrer is necessa- 
ry when it turns on matter of form only, 
that is, where, notwithstanding such objection, 
enough appears to entitle the opposite party 
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to judgment as far as relates to the merits 
of the cause. 

Now, in the case alluded to the defect 
is clearly one only of form, With respect 
to all objections of form we find it laid 
down as a general proposition, that “if a 
“man pleads over, he shall never take 
“any advantage of any slip committed in 
“the pleading on the other side, which he 
“could not take advantage of upon a ge- 
“neral demurrer.” Per Holt, C. J. 
Anon. 2 Saik. 514. 

To take advantage therefore of the fault 
now under consideration, it is quite clear 
that 1 must demur specially, that is to say, 
I must show in what respect the plea is un- 
certain, defective or informal. 

Now thea, Mr, Editor, it is sufficiently 
clear that if I plead over, that is tu say, if 
I traverse, or confess and avoid the plea, 
and do not demur, I thereby waive all 
right to take any advantage of the defect 
now under consideration, and that, it ap- 
pears, is the only penalty I am subject to. 

Having disposed of the matter of form, 
we will now proceed to consider, 

Second. Matter of substance. 

Here J have to deal with a defect in sub- 
stance, a notorious one, and the question is 
am I bound to demur, or am [ al/owed, that 
is to say, have I the legal right to plead 
over, that is to say, have I a right to pass 
this defect by, and traverse some material 
allegation in the plea, and then on the 
trial, take advantage of the defect in sub- 
stance. 

Now, sir, we find it laid down that 
the effect of a demurrer is to admit all 
such matters of fact cs are sufficiently 
pleaded. Bac. Ab. Pleas, &c.1, 3; 1 East 
634; 1J.R. 324. The meaning of this 
rule is, that the party having had his 
option, whether to plead or demur, shall be 
taken, in adopting the latter alternative, to 
admit that he has no ground for denial or 
traverse. A demurrer is consequently an 
admission that the facts alleged are true, 
with this qualification, viz., that the 
matter of fact be sufficiently pleaded. 
It appears, therefore, that I have an 
option either to plead or demur. And 
Chitty says, if there be reason to deny 
the facts, it is better not to demur, but to 
plead thereto, especially if the defect in 
the opposite pleading be of so substantial 
a nature that even after a verdict on the 
issue, the judgment might be arrested, or 
awrit of error could not be sustained. 








Chit. Plead 700; and Stephens, in his 
book on Pleading, lays it down, p. 146, 
‘“‘thatin many cases, a party, though he 
has pleaded over, without demurring, 
may nevertheless afterwards avail himself 
of an insufficiency in the pleadings of his 
adversary. 

Such were my views of the case, Mr. 
Editor, before reading the case of Sweden- 
sterned v. Rowe, that is to say, I conceived 
I had a right for the defect in form, either 
to demur or to plead over, and that by 
pleading over in-such case, I cured the 
defect in my adversaries pleadings. That 
I had an equal right as to the defect in 
substance either to demur or plead, and 
that 1 could do so in either case with im- 
punity, and I was further confirmed in 
that view of the case by the language used 
by Stephens on Pleadings, p. 97 ; he says, 
“If the verdict be for the defendant the 
“ plaintiff in such case moves for judgment 
‘non obstante veridicto, that is, that judg- 
“ment be given in his own favor, with- 
‘out regard to the verdict obtained by the 
“defendant. This motion is made in 
“cases where, after a pleading by the 
** defendant in confession and avoidance, 
“‘as for example a plea in bar, and issue 
“joined thereon, and a verdict found for 
“ the defendant, the plaintiffs in retrospec- 
“tive examination of the record, con- 
“ceives that such plea was bad in 
* substance, and might have been made the 
“subject of demurrer on that ground. 
“If the plea was itself substantially bad 
“in Jaw, of course the verdict, which 
“merely shows it to be true in point of 
‘‘ fact, cannot avail to entitle the d - 
“fendant to judgment, while, on the 
“ other hand, the plea being in confession 
“and avoidance, involves a confession of 
“ the plaintift’s declaration, and shows that 
“he was entitled to maintain his action.” 

The case of Swedensterned v. Rowe ap- 
pears to be predicated upon, and decided 
by the case in 6 Wendell, as cited in the 
judgment of the court, and perhaps whilst 
that case remains unobserved upon, the 
judges of the Common Pleas might have 
considered themselves bound by that deci- 
sion. It matters not, however, what the 


judges might have conceived, we have only 


to look at the effect of those two decisions, 
if they are to be acted upon as law, and 
considered as such hereafter, it is only right 
that we should know it. 

The effect, in my opinion, is this, that a 
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plaintiff shall not have the option to demur 
or plead to a defect in point of form, (for 
Judge Ulshoeffer says, this is a defect in 
point of form. (See his Judgment),) and 
that, if a plainuff do not demur for a de- 
fect in point of form, his adversary shall 
be put right, at his, the plaintiff's, expense 
by a repleader. 

In the case of 6 Wendell, Justice Marcy 
says, that a similar defect is a defect in 
substance, and for a defect in substance Mr. 
Justice Marcy takes away the option of the 
plaintiffs to demur, or to plead over, and 
punishes him by a repleader for not point- 
ing out the defect of his adversary. 

But, sir, is such the law? Can it be? 
Let us, to illustrate this point, put a case. 
Take the case of Swedensterned v. Rowe 
for example. Suppose both of the de- 
fendants’ pleas were good, both in sub- 
stance and in form, so as not to give the 
plaintiff an opportunity to demur. Sup- 
pose. the plaintiff, to the good second plea, 
had thought proper to traverse the mate- 


rial allegation, (without which allegation 


the plea would be bad,) that at the time of 
the making of the sajd several promises 
and undertakings, and every of them, that 
the said plaintiff and the said defend- 
ant were persons respectively residents 
within this state. 

That such plea, being so traversed, the 
cause came up to be tried, and the defend- 
ant could not prove the allegation in his 
sajd plea, would not the plaintiff be en- 
titled to his verdict, on the ground that the 
plaintiff had failed to prove his issue ? 

The question I then want to ask, sir, is, 
was not the plaintiff on the trial of this 
cause before Judge Inglis, equally en- 
titled to a verdict ? ~ t 

Perhaps, sir, some of your numerous 
readers will be kind enough to favor us 
with their opinion on this point, for the 
guidance of those who are not so well in- 
formed ! OBSERVER, 


THE PROPERTY LAWYER. 
YEARLY TENANT. 


‘Were a yearly tenancy has con- 
tinued a number of years, the lessor and 
the lessee being the same, it may be 
treated afier the expiration of the tenancy 
as an original demise for the whole period 








occupied; and a liability existing during 
the time to determine the tenancy by a 
fixed notice, or at a certain period, it 
seems, makes no difference in the legal 
effect of the occupation. Seither v. Herst- 
monceuz, 1 Man. & Ry. 4265 and the au- 
thorities cited. And where a house and 
appurtenances, by a written demise were 
demised for “one year and six months 
certain from the date,” at a yearly rent 
payable at the usual periods, with a 
proviso that three calendar mouths’ notice 
should be given on either side previous to 
the determination of the said tenancy.”— 
The holding having continued beyond the 
term of the year and six months, it was 
held that such holding was not a new ten- 
ancy commencing at that period, but a 
yearly tenancy commencing from the ori- 
ginal entry of the tenant; and that there- 
fore a nutice to quit at the expira- 
tion of the second year of the holding 
was good. ‘It appears to me,” said 
Lord Denman, C. J., as it did to my 
brother Coleridge, that the yearly tenan- 
cy must, he referred to the time of 
entry.” Mr. J. Patteson— The term 
‘current year’ must always be referred to 
the time of entry, if that appears. It is 
true that according to this construction the 
expression ‘six months’ notice’ has no 
meaning, the tenancy having continued 
beyond it; but that is the fault of the par- 
ties.” Doe d, Robinson v. Debell, 1 Gale& 
Dav. 





Berore His Honor tHe Recorper oF 
Burravo. 


ENLISTMENT OF ALIENS. 


In the matter of Dantet Ross. 


An alien cannot be legally enlisted in the Army of 
the United States. 


Tuts case came before his Honor the 
Recorder on a writ of habeas corpus, at the 
instance of Daniel Russ, who claimed to 
be discharged from the service asa soldier 
in the army of the United States, on the 

round that he was an alien, 

The fact of alienage having been estab- 
lished, his Honor the Recorder read the 
following letter of the learned ; District 
Judge of the U.S. for the Northern Dis- 
trict of New-York. (Conkling.) 
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Ausurn, August 8, 1842. 

Dear Sir—Your letter requesting my 
opinion upon the question whether aliens 
may lawfully be enlisted into the military 
service of the United States, was received 
several days ago; and would have been 
suoner answered but for your full license 
to consult my own convenience as to time. 

I have met with no judicial decision on 
this question, nor have | heard it argued. 
Iam not apprised, therefore, what opinions 
are entertained upon it by others, except 
by yourself, as cautiously intimated in your 
letter, nor do | know in what light, other 
than those which bave occurred to me, the 
subject is susceptible of being placed. 
Still, however, the question was not new 
to me, because I had already several times 
been applied to for my opinion upon it. 
My replies, though guardedly expressed, 
were in accordance with what you state to 
be yourown impression. Since the receipt 
of your letter, | have re-examined the acts 
of Congress on the subject, and bave again 
reflected upon it. The effect has been 
rather to confirm than to weaken my pre- 
vious impressions. The view I take of 
the question is this. Congress are em- 
powered “to raise and support armies.” 
This power is to be exercised by the en- 
actment of laws, providing, amoung other 
things, for the enlistment of men. The 
recruiting officers employed by the Execu- 
tive are the agents of the United States to 
give effect to the law; and in executing 
their agency they can do nothing which 
the law does not warrant. 

The only enactments now in force, as 
far as 1 am informed, which bear directly 
on this particular question, are contained 
in the 1ith and 12th sections of the “ act 
fixing the military peace establishment of 
the United States,” passed March 16, 1802 ; 
and in the 7th section of an act bearing 
the same title, passed March 3, 1815. By 
the llth section of the act of 1802, it is 
enacted “ That the commissioned officers 
who shall be employed in the recruiting 
service, to keep up by voluntary enlistment 
the corps aforesaid, shall be eutitled to re- 
ceive for every able bodied citizen of the 
United States, who shall be duly enlisted 
by him—the sum of two dollars ;” and the 
section then proceeds to prescribe regula- 
tions as to the height and age of the re- 
cruit, and to prohibit the enlistment of 
any.minor without the previeus assent of 
his parent, guardian, or master, if any he 





have—and concludes as follows; “if any 
officer shall enlist any person contrary to 
the true intent and meaning of this act, for 
every such offence he shall forfeit and pay 
the amount of the bounty and clothing 
which the person so recruited may have 
received from the public, to be deducted 
out of the pay and emolumeuts of such 
officer.” 

By the lth section of the same act it is 
enacted, “ That there shall be allowed and 
paid to each effective able-bodied citizen, 
recruited as aforesaid, a bounty of twelve 
dollars.” The 7th section of the act of 
1815 provides, that the several corps @u- 
thorized by this act shall “de recructed in 
the same manner and with the like limita- 
tions,” as are prescribed by the above men- 
tioned act of 1862, and the act of 12th of 
April, 1808, entitled an act to raise, fur a 
limited time, an additivnal military force. 
This last mentioned act of 1808, expressly 
adopts, the regulations relative to enlist- 
ments contained in the act of 1802. I un- 
derstand these to be the laws by which en- 
listments are still regulated, so far as the 
present question is concerned—no change 
in this respect having been made either by 
the act of 1821, to reduce the army, or by 
the act of 1838 to increase it; nor, as [ 
have been able to find, by any other act. 
It appears then that both the compensa- 
tion to the recruiting officer and the boun- 
ty to be paid to the recruit, are expressly 
limited to enlistments of citizens of the 
United States. The inference from this 
express limitation, that Congress intended 
that none but citizens should be enlisted, I 
think, is irresistible. That nothing can 
lawfully be paid to a recruiting officer for 
enlisting an alien, and that no bounty can 
lawfully be paid an alien recruit, is unques- 
tionable: and it may, I think, reasonably 
be inferred that this exclusion was sup- 
posed and intended by Congress to be 
equivalent to a prohibition. 

Doubts may nevertheless be entertained 
by some, whether aliens, afier voluntarily 
enlisting in the serviceofthe United States, 
are entitled to be discharged. Touching 
this point, the following seems to me to be 
the just view of the subject. Enlistment 
is a contract, to which the U, States, acting 
through the recruiting officer as their 
agent, are‘one of the parties, and the re- 
cruit the other party. To render a con- 
tract valid, each party must have the ca- 
pacity to cuntract. But the law confers no 
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power upon the recruiting officer, or more 
properly speaking, on the executive branch 
of the government under whose orders he 
is acting, to enter into a contract of enlist- 
ment with an alien—if, indeed, it does not 
by necessary implication, as I think it dues, 
forbid this to be done. Such a contract is 
therefore void for want of capacity in the 
recruiting officer to enter into it. But it 
is only in virtue of the contract of enlist- 
ment that a soldier can be lawfully held in 
service against his will; and if the con- 
tract is void, it would seem to follow that 
upon the fact of his alienage being made 
satisfactorily to appear, he ought to be dis- 
charged. 
I am, very respectively, 
Your obedient servant, 
A. ConkKLINe. 

The Recorder also remarked, that after 
having given the subject all the considera- 
tion its importance demanded ; and after 
reflection upon the arguments in favor of 
the right to enlist aliens, he fully concurred 
with the District Judge in the conclusion 
to which he had arrived; that the clear, 
(and as it seemed to him) the convincing 
reasoning of the opinion just read would 
be only strengthened by reference to the 
laws of the United States more in detail. 

That conceding as a general principle, 
the capacity of aliens to contract, either 
with the government, or with individuals, 
to the same extent as natural born or natu- 
ralized citizens; still it was obviously 
within the power of the government to 
abridge the right of either to contract ; 
and especially to say when they might not 
and when they might enter into contracts 
with itself. To prescribe what contracts 
shall be legal and valid when made with a 
citizen, and what contracts should be ille- 
gal and invalid when made with an alien. 

If, therefore, the government had by 
law, either by direct words or legal impli- 
cation, forbidden the enlistment of aliens, 
then, whatever might be his general capa- 
city of making contracts, an alien would 
be incapable of entering into this particu- 
lar contract of enlistment. 

In this view it becomes necessary to de- 
termine whether that part of the 11th 
section of the act of 1802, which precedes 
the proviso in the same sec., (aud which 
is in the following words, “ the commis- 
sioned officers who shall be employed in 
the recruiting service, to keep up, by vol- 
untary enlistment, the corps as aforesaid, 








shall be entitled to receive for every effec- 
tive able-bodied citizen of the United States, 
who shall be duly enlisted by him, for the 
term of five years and mustered, of at 
least five feet six inches high and between 
the ages of eighteen and thirty-five years, 
the sum of two dollars,” does in effect 
prescribe the qualification of those who 
may be enlisted as suldiers, and whether, 
as one of those qualifications, the recruit 
must be a native born or naturalized citi- 
zen. 

It would seem that the plain direct lan- 
guage of the statute itself, in this instance, 
could hardly admit of two constructions, 
and were it not for the very general 
practice of enlisting aliens, it would not 
be believed that a law which authorizes, 
only in words at least, the enlistment of 
‘citizens of the United States” should be 
deemed to allow of the enlistment of 
aliens, from all countries—that an officer, 
who, in terms, is only empowered to enlist 
‘‘citizens”’ should feel that he had a right to 
enlist foreigners. 

But we are not left to this language 
alone, explicit as it is; nor even to the 
bounties and penalties prescribed by this 
statute, from whence to determine the 
intention of the Legislature. Congress 
have passed other acts bearing upon this 
subject. The dth sect. of the act of the 
12th of April, 1808, not only adopts the 
provisions of the act of 1802, as to enlist- 
ments, but it expressly recognizes them as 
qualifications. It provides that “ the re- 
gulation and compensation of recruiting 
officers, the age, size, qualifications, and 
bounties of recruits,” shall be governed by 
the act of 1802. 

During the war, and when there was 
great difficulty in procuring recruits, and 
when it became imperiously necessary to 
fill the ranks of the army, congress passed 
the act of the 20th of January, 1813. The 
5th sect. of that act is an exact transcript 
of the 11th sect. of the act of 1802, only, 
that the prescribed size of the recruit is 
omitted, and the word “ man’”’ substituted 
for the words “ citizen of the United States,” 
in the act of 1808. 

By the 30th sect. of the act of the 5th 
of July, 1838, it is enacted, “ that so much 
of the Lith sect. of the act of the 16th 
March, 1802, and so much of the 6th 
sect. of the act of the 12th of April, 1808, 
as fiz the height of enlisted men are re- 
pealed.” 
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This last act not only shows that con- 
gress deemed the provisions and qualifica- 
tions prescribed by the 11th sect. of the 
act of 1802 so binding, that it required its 
interposition to permit the enlistment of a 
soldier below the size specified in that sec- 
tion; but it furnishes, also, another, (and if 
it were necessary,) a conclusive answer to 
the argument that the provisions of that 
law were intended only to regulate boun- 
ties, and not as a limitation or description 
of those only who might be enlisted ; for 
before the passage of this act all bounties 
were abolished by the act of the 2d of 
March, 1833. 

That congress has invariably regarded 
the provisions of the act of 1802, be- 
fore cited, as limitations, or qualifications 
of those who might be enlisted, as being 
equivalent to an express declaration that 
none without those qualifications could 
be, legally, enlisted, is demonstrated by 
every act bearing upon the subject, from 
1802 to the present time ; that it consi- 
dered, citizenship, natural born or natural- 
ized, one of those qualifications, is shown 
by the substitution of the more extended 
and comprehensive term, man, in an act 
passed under peculiar circumstances, and 
ina great emergency, for the limited and 
restricted words, citizen of the United 
States ; and the intention to preserve and 
continue, this qualification is rendered 
equally manifest by the restoration of the 
vriginal act when that emergency had 
passed away. 

After these repeated enactments, show- 

ing clearly the understanding and inten- 
tion of congress, to hold that an alien 
might still be legally enlisted, would 
indicate a design to evade, rather than a 
disposition to execute the laws—would 
evidence a determination to substitute 
some crude notion, perhaps of public po- 
licy, for the declared will of the legis- 
lature. 
Were the laws of congress of doubtful 
import on this subject, and were we to 
recur to the history of our country in 1802, 
we should find little to warrant the belief 
that it was then the intention of congress to 
permit the enlistment of aliens. 

It is probable, that at the time when there 
prevailed great jealousy of foreigners and 
foreign influence, congress would pass a 
law which might fill the ranks of the army 
with aliens ? 

Or, were we at the present time to con- 








sult the enlightened policy and true honor 
of our country, ought we to infer thatcon- 
gress has, intentionally committed, to a 
great extent, the defence of the country to 
mercenaries ? 

But the laws are not of doubtful con- 
struction. They are in accordance with 
the feelings of our true-hearted native born 
and naturalized citizens; and such as be- 
come the independence and dignity of a 
free people. 

The petitioner being an alien cannot be 
legally enlisted, and must be therefore dis- 
charged. 











IN BANKRUPTCY. 





U. S. District Court for the Southern District 
of New-York. 


Before the Hon. S. R. Berts. 


In the Matter of the Petition of Smitu Ety, 
a Bankrupt.— December 31, 1842. 


DISCHARGE AND CERTIFICATE—FILING IN- 
VENTORY. 


Where a petition for an involuntary decree was filed 
on the 17 June, 1842, and it appeared that the bank- 
rupt had, by two several assignmenis dated the 26 
May and the 14 June preceding, conveyed his real 
and personal estate upon trust to be conveyed among 
his creditors pro rata :—Held, that these assign- 
ments were not preferences by the bankrupt, and a 
bar to his obtaining his certificate. 

Where the bankrupt had committed an act of bank- 
ruptcy by concealing himself, to avoid being ar- 
rested :—Held, that such an act, not being of a 
fraudulent character, the objection to his obtaining 
his discharge on that ground was untenable. 

In the case of involuntary bankruptcy, the bankrupt 
is not buund to file an inventory of his estate and 
effects, or a list of his creditors. 


Tuis case came before the court on ob- 
jections to the allowance of the discharge 
and certificate to the bankrupt. The facts 
sufficiently appear in his honor’s adjudica- 
lion. 

W. Skidmore, for the bankrupt. 

Carter, Edgerton, Schell, Mason, Mar- 
bury aud Low, for the creditors. 

berts, J.—Previous to the petition by 
creditors, filed June 17, 1842, to obtain a 
decree of bankruptcy, the bankrupt as- 
signed all his real and personal estate to 
be applied amongst his creditors pro rata, 
and without preference. ‘I'he first deed 
of assignment was executed the 26th day 
of May, and the second the 14th day of 
June, 1842. 
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These were no unlawful preferences by 
the bankrupt, which bar his discharge. 

Whether the assignees can hold and dis- 
tribute the property under the trusts, or it 
passes by the decree of bankruptcy to the 
official assignee, is not a question now ne- 
cessary to decide. The objection, that it 
amounts to a fraudulent preference is not 
sustained. 

The act of bankruptcy committed by 
the debtor, and the only one charged in 
the petition, was concealing himself to 
avoid being arrested, &c. 

This is not one of the particulars made 
by the act a cause for denying the bank- 
rupt a discharge and certificate: no mere 
act of bankruptcy, not of fraudulent cha- 
racter, can have that effect under the 
statute. 

This objection is therefore untenable. 

The bankrupt has not filed an inventory 
of his estate, or list of his creditors, &c., 
and that is alleged as another ground why 
he should not receive his discharge. 

The statute dves not enjoin this pro- 
ceeding in the case of compulsory bank- 
ruptcy. It is made necessary that the vo- 
luntary bankrupt should do it in order to 
obtain a decree of bankruptcy, but with 
that class of bankrupts it is not part of the 
procedure consequent upon such decree, 
and necessary to obtain a discharge. 

It might be meet and convenient that the 
practice should be so in regard to bank- 
rupts, declared such in compulsory pro- 
ceedings, but no provision of the act, and 
no rule of court enjoins it, and according- 
ly the party here has been guilty of uo 
default in the omission. 

The objections are all overruled, and 
disallowed. 








Bad Writing—Joln Bell, the cotem- 
porary of Lord Eldon, who was the most 
profound equity lawyer of the day, and of 
whom a certain poet says, 

‘*He spoke so well, 

The Chancellor seem’d inclined to doubt,” 
wrote so vile a hand, that the attornies often 
paid him extra fees to transcribe his opi- 
nion, or rather to rewrite them, for Jocky 
(as he was generally called) could seldom 
decipher his own writing. Jocky used to 
say, that he wrote three sorts of hand, one 
that his clerk could make out, but he could 
not; one that he could make out, but his 
clerk could not, and one that neither of 
them could make out. 





i) 
U. S. CIRCUIT COURT. 





U.S. Circuit Court for the Southern District 
of NewYork. 


Admiralty Sessions of Oyer and Terminer. 


Before the Hon. Smitn Tuompson, U. §, 
Circuit Judge, and the Hon. 5S. R. Betts, 
U.S. District Judge. 


Tue Unitep States oF America v. Cuas, 
Jenkins, Geo. Lanepon, Joun Auten, 
Sipney M. Jennines, ALEXANDER Cuap- 
LIN, JoHN Stone, and Wituiam Ciark, 


ARREST OF JUDGMENT—-ENROLMENT AND 
LICENSE OF CUASTIiNG VESSELS, 


Where the crew of an American whaling vessel were 
convicted of an attempt to revolt on a whaling voy- 
age to the South Seas, and it ay peared on the trial, 
that the vessel had not been enrolled and licensed 
under the act of congress of 1793, entitled ** An Act 
for Enrolling and Licensing Ships or Vessels to be 
employed 1n the Coasting Trade and Fisheries, and 
for regulating the same :’+Held, that the case did 
not cume Within the operation of the cruising act of 
1835; that the prisoners were improperly convicted, 
and that they were entitled to an arrest of judg- 
ment. 


Tis was a motion in arrest of judg- 
ment. The prisoners, who were seamen, 
and part of the crew of the American ship 
Georgia, were indicted for endeavoring to 
make a revolt while employed on a whal- 
ing voyage from New-London, Connecti- 
cut, to the Southern Atlantic Ocean. The 
indictment contained several counts char- 
ging the commission of the several offences 
meutioned in the 2d sectica of the act of 
congress of 1535. They severally pleaded 
not guilty. 

On the trial of the ease before his honor 
Judge Betts, evidence was adduced to 
show, that the ship Georgia was a whale- 
ship belunging to the port of New-London, 
Connecticut, where her owners resided ; 
that the defendants belonged to the ship as 
a part of the crew; that the vessel sailed 
from New-London, Oct. 27, 1838, to go on 
a whaling voyage to the South Georgia 
Islands, and elsewhere in the Southern 
Atlantic Ocean. The charges in the in- 
dictment were distinctly proved against all 
the defendants. Hall, the captain of the 
vessel, proved that the ship was an Ame- 
rican vessel at the time of the shipping of 
the crew, and then was, and still is, owned 
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by citizens of the United States, residing 
in New-Loudon, aud in its vicinity. This 
evidence was objected to by the de- 
fendant’s counsel, on the ground that 
parol evidence could not be given of the 
ownership of a vessel, but that the bill of 
sale, or other document, must be produced 
to establish the ownership and national 
character of the vessel. The evidence 
was received, but the objection was re- 
served for the future opinion of the court. 

It also appeared, in the progress of the 
trial, that the vessel had not been enrolled 
and licensed under the Act of Congress, 
approved on the eighteenth day of Febru- 
ary, one thousand seven hundred and 
ninety-three, entitled, “An act for en- 
rolling and licensing ships or vessels to 
be employed iu the coasting trade, and 
fisheries, and for regulating the same,” tu 
carry on the whale fishery : but had been 
registered under the act of congress ap- 
proved on the thirty-firstday of December, 
one thousand seven hundred and ninety- 
two, entitled, “* An act concerning the re- 
gistering and recording of ships or ves- 
sels,” and bad proceeded on her voyage, 
and made the same, and returned to her 
original purt without any such license. 
The register of the vessel was kept on 
board during ber voyage, and on her ar- 
rival at New-London was deposited with 
the collector at that port. 

The defendant’s counsel, on this state 
of the case, asked the court to charge the 
jury that the voyage carried on in this 
vessel, without an enrollment and license, 
according to the acts of congress of the 
eighteenth of February, one thousand 
seven hundred and ninety-three, was an 
illegal voyage, and the vessel could not be 
deemed an American vessel, that the crew 
were not bound to go on a voyage, and 
could not be legally guilty of endeavoring 
to make a revolt on voard of this vessel, 
under the act of congress of one thousand 
eight hundred and thirty-five, upon which 
they stand indicted. 

The learned judge charged the jury 
that the prisoners, composing a part of 
the crew of the Georgia on the above 
mentioned whaling voyage, were in a con- 
dition to be guilty of the offence charged 
in the indictment. 

That it was not necessary for the ship 
Georgia to have been eurolled and hi- 
censed for the whaling veyage above 
mentioned, uuder the act of oue thuusand 

44 





seven hundred and ninety-three, but that 
when she had sailed on the voyage with 
her register, she was an American vessel 
within the meaning of the act of congress 
under which the defendants were in- 
dicted. 

That it never was intended by any act 
of congress that whale ships, sailing under 
a register merely, but not enrolled and 
licensed, should entirely lose their Ameri- 
can character, although it was possible that 
such vessels might be liable to pay foreign 
duties upon entering our ports. As this 
latter point was not involved in the pre- 
sent case, it was not necessary to decide it; 
in every other respect, said the learned 
judge, the voyage was a legal one; that 
this vessel was an American vessel in the 
sense required by the act upon which the 
prisoners were indicted. If therefore 
the jury believed from the evidence, that 
the defendants had committed the acts 
charged in the indictment they ought to 
tind them guilty. 

But in order to afford opportunity for a 
more deliberate examination of the acts 
of congress, it was recommended by his 
honor, and assented to by the district at- 
tourney, and the counsel for the defendants, 
that if the verdict should be for the Uni- 
ted States, that it should be subject to the 
opinion of the court on the questions of 
law above stated. 

The jury brought in a verdict of guilty 
against all the defendants. 

A. Nash, vow moved iu arrest of judg- 
ment, ‘The learned counsel cited the act 
of congress of 1789, aud also the act of 
1793, and 1 Mason’s Rep. 317, and con- 
tended that inasmuch as the act of con- 
gress tequires vessels to be registered for 
the foreign trade, and licensed for the 
coasting trade, that without these pre-re- 
quisites the vessel must be deemed in law 
an alien and a foreign vessel, and is not 
included within the crimes act of 1835, 
sect. 2, that the provisions of the statute, 
not having therefore been complied with, 
the prisoners were improperly con- 
victed. 

With reference to the character of the 
vessel, the learned counsel observed that a 
penalty being imposed by the act of con- 
gress upon a person who saved a ves- 
sel without a register or license, the 
person who held the vessel, or was in 
possession of it, was holding it con- 
trary to law, and could nut cluim the 
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protection of the act of congress passed for 
the protection of owners and officers sail- 
ing as an American ship or vessel on the 
high seas, That the contract in this case 
fur hiring the men to go the voyage con- 
trary to the acts of congress was tainted, 
and not binding in law, and unless the 
legal relationship of master and seamen 
existed, and ar 4 a relationship only could 
be recognized in law, the defendants could 
not be deemed guilty under the act of con- 
gress. Hunt v. Knickerbocker, 5 Johns. 
Rep. 327. The same principle is recog- 
nized in 20 Wend, 390. De Grot v. 
Van Dusen. Wherever a contract is 
made in contravention “f a statute, or con- 
trary tothe policy of the law, the same is 
void. 19 Mass. Rep. 258, Wheeler v. Russell; 
so10 Barn. & Cres. 446; 4 Halsted’s Rep. 
352, Sharpe y. Teese ; Chitty on Contracts, 
334 ; Cai:thew’s Rep. 252, Bartlet v. Ver- 
non; Bluxland on the Code Napoleon, 
444, Contracts are void which are op- 
posed to the national policy and insti- 
tutions. 

B. F. Butler, for the United States, con- 
tra. The act of congress was directory, and 
although the owner or the master of a vessel 
might be liable to incura penalty or suit 
for not obtaining a registry or an enro|ment 
and license for a vessel, pursuant to the 
act of Congress, and although a suit might 
be maintained against such master and 
owner by the government of the U. States, 
yet it would not affect the crew who had 
regularly shipped in the ordinary manver 
to go upon a lawful voyage. The crimes 
act of 1835, did not except the crews of 
such vessels out of the penalties of that act; 
5 Wheaton’s Rep. 185; United States v. 
The Pirates. Mr. Justice Johnson, of the 
SupremeCourt of the United States, decided 
that on an indictment for piracy, the national 
character ofa merchant vessel of the United 
States might be proved without evidence ox 
a certificate of registry. That the national 
character of the vessel was circumstantial 
to the crime. He likened the case of a 
man on board of an American vegsel on 
the high seas taking and carrying away 
with an intent to steal or purloin the goods 
of another, In sucha case, the question 
whether the vessel was enrolled or licensed 
pursuant to the act of congress coyld not 
be discussed in an indictment for the of- 
fence of stealing upon the high seas. 

Tuompson, J., delivered the opinion of 
the Court.— 


In the first circuit, in the case of United 
States v, Rogers § others, Judge Story deci- 
ded that seamen then under indictment for 
an endeavor to revolt, who bad shipped on 
board of an American vessel for a voyage 
on the high seas, and the vessel had sailed 
without a register or enrelment and li- 
cense pursuant to the act of congress 1793, 
could not be convicted; that the case did not 
come within the crimes act of 1835; and 
that the crew were entitled to their dis- 
charge. This vessel was the brig Troy, 
belonging to Bristol, Rhode-Islaud, the 
crew of which were indicted in June, 1838, 
fur an endeavor to commit a revolt. 

The decision of Mr. Justice Story is in 
full force and effect in the Eastern Circuit, 
and onecardinal principle pervades the law 
of the United States Courts, viz: that the 
same should be uniform in the different cir- 
cuits, and uutil that decision is reversed, I 
shall hold the law as expounded thereon to 
be the law of this circuit. The judgment 
therefure must be arrested. 

Judgment arrested, 


7 


SUPERIOR COURT. 











Before the Hon. Samutt Jones, C. J., 
and the Hon. T. J. Oaktey. 


BAKEWELL et al. v,. Etusworth et al. 


In an action of trover to recover a sloop claimed by 
plaintili’s under a bi!l of sale from the sheriff, where 
it appeared that at the time of the sale the sloop was 
out of view and incapable of being puinted out to 
the purchaser, and that she was not in the sherifl’s 
possession, but that of a third person under a claim 
of right :—Held, that the plaintiff's having failed to 
show title under the sheriff, were properly non- 
suited t—Held, also, that upun all sales by the she- 
riff, the property for sale must be present, so as to be 
pointed out to the purchaser. ; 


Tris was an action of trover for a 
sloop. It appeared that one M. M, Martin 
borrowed of the defendants $4254 88, and 
gave them as security a bill of sale of two 
vessels, of which the subject of the suit 
was one. The vessels were taken posses- 
sion of, and used by the defendants; and 
one of them was sent to sea and lost on 
the Florida reefs, being insured for 26000. 
The insurance company refused to pay on 
the ground that the vessel was not sea- 
worthy. 

The defendants with the consent of 
Martin, afterwards accepted from the un- 
derwriters, by way of compromise, in full 








a zoe a Oe 


ip. 2 oe 





rited 
Jeci- 
t for 
don 


yage 
‘iled 
) li. 
193, 

not 
and 
dis- 
roy, 

the 
338, 


$ in 
uit, 
law 
the 
cir- 
d, I 
n to 
lent 


d by 
here 
was 
ut to 
riff’s 
laim 
d to 
10n- 
she- 
0 be 


rtin 


and 


suit 
eS- 
and 


100. 
on 
ea- 


of 
un- 


full 





THE NEW-YORK LEGAL OBSERVER 347 





Bakewell et al. v. Ellsworth et al. 





for their claim on the policy, $3500, de- 
ducting the premium. Notwithstanding a 
notice not to compromise, received from the 
plaintiffs, who had recovered a judgment 
against M. M. Martin for $602 50. The 
sloop in question being in port, was levied 
upon under the execution against M. M. 
Martin. Notice was given to the plain- 
tiffs of the claim of the defendants to the 
vessel, and the validity of the claim was 
admitted by the plaintiffs to the extent 
then stated by the defendants, which was 
considerably less than the sum actually 
due from Martin to them. 

The vessel was sold under the plaintiffs’ 
execution, subject to the lien of the de- 
fendants, and purchased by the plaintiffs 
for the sum of $25. The sale was made 
at Chatham Square, the vessel at the time 
not being within the actual control of the 
sheriff, or within the view of the persons 
attending the sale. The plaintiffs took a 
bill of sale of the sheriff and demanded 
the vessel of the defendants, and they re- 
fusing to deliver her up. 

At the trial the judge nonsuited the 
plaintiffs,on the ground that the defend. 
ants’ lien on the sloop had not been satis- 
fied. 

A motion was now made to set aside the 
nonsuit. 

Gould and Newkirk, for plaintiffs, relied 
on the fullowing points : 

I. That the plaintiffs by the purchase 
at the sheriff’s sale acquired all the interest 
of the pledgor in the sloup “State Rights,” 
and whenever the pledgor cou!d have main- 
tained an action for the said vessel, plain- 
tiffs had a right of action. 4 Kent, 139, 
140; Whitaker v. Sumner, 20 Pick. 399. 

II, That the defendants are bound by the 
statement made by them to the plaintiffs’ 





attorney, as to the nature and amount of | 
their lien or claim, and are estopped from | 
| was correet. 


setting up a larger claim. 


1. Because such statement was made 
with a knowledge that the plaintiffs in- | 


tended to act onsuch statement, and ~ 

2. Because the plaintiffs did act on such 
statement. Foster v. Newland, 21 Wend. 
94; Welland C. Co. v. Hathaway, 8 Wend. 
480. 

Ill. That the lien of the defendants, as 
stated to the plaintiffs’ attorney, was satis- 
fied by the amount received by them on 
account of the loss of the Antelope, the 
insured vessel. 


| 
| 


IV. That the defendants are to be held 
accountable for the whole amount of the 
insurance of the Antelope, or at least for 
enough to satisfy their lien. 

1. Because they had notice of the inte- 
rest of the plaintiffs, and were forbidden 
by them to settle for Jess than the whole 
amount, 

2. Because, if they had any right to send 
the Antelope to sea, they were bound to 
send her in such a condition that if she 
was lost the insurance might be collected. 
And, 

3. Because they gave a discharge in full 
to the insurance company. Garlick v. 
James, 12 Johns. 146. 

V. The defendants are confined to the 
grounds on which they asked for a non- 
suit, 

VI. Trover is the proper form of action ; 
20 Pick, 399. 

VII. The amount for which the Ante- 
lope was insured, was more than sufficient 
to satisfy the claim of the defendants as 
set up by them at the trial. 

VIII. The defendants had no right to 
use the property pledged, and a part of the 
property being destroyed or lost in such 
wrongful using, the whole lien is discharg- 
ed ; Cortelyou v.Lansing, 2 Caines’ C. 200 ; 
213; 12 Johns. 146. 

D. E. Wheeler, for defendants, contra, 
relied on the following points : 

1. The decision of the judge in grtant- 
ing a nonsuit in this case was correct; 3 
Wend. 446; 16 Johus. R. 288. 

2. The plaintiffs showed no evidence 
whatever of title in the schooner “ State 
Rights 3” 2R.S. 366, § 21, 23; 2 R.S, 290, 
§ 21, 23; 14 Johns. 352, 222, Sheldon v. 
Soper, 8 Johns. 432; Putnam v. Riley, 11 
Wend. 474. 

3. The decisiou of the judge in admit- 
ting the receipt of Ellsworth and Martin, 


4. The whole testimony shows that the 
sloop was in the possession of the defend- 


| ants in May, 184), and continued in their 


possession until September, 1841, when 
seized by defendants ; that being demanded 
by defendants, the possession of the sloop 
was given up to the defendants, and they 
continued in possession until after suit 
brought, and that the possession was in 
pursuance of a bill of sale, was absulute on 
its face, but was for the security of a sum 
of money, and when the sale was made 
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$1377 was actually due the defendants, and 
which is now due; and consequently they 
had a right to the sloop until that amount | 
and interest was paid; 14 Wend. 123; 
Westerve't v. Pinckney, 9 Cowen, 52; 24 
Wend. 116; 14 Wend. 201. 

Per Curtam.—This was an action of 
trover for the schooner “ State Rights,” 
claimed by the plaintiffs under a bill of sale 
from the sheriff. The sale was of all the 
rights of one Martin to the schooner, 
and was made at Chatham Square, the 
schooner being then lying at Rutgers- 
street, and not in view of the place of sale. | 
The deputy sheriff at the time of levying | 
on her, took possession of the schooner, 
and put a keeper on board of her, but af- 
terwatds gave up possession of her, and | 
had not the custody of her at the time of | 
the sale. The defendants claimed posses- 
sion of her by bills of sale from Martin to 
them, which were absolute on the face of 
them, but which had been given only to 
secure the payment of Martin’s notes to 
them. 

The Court, after stating the case in de- 
tail, said, besides the other difficulties in 
the case, there is one in relation to the 
claim of the plaintiffs under the bill of sale 
from the sheriff. The statute requires that 
upon all sales by the sheritf, the property 
shall be present, so as to be pointed out to 
the purchasers. It was therefore not com- 
petent for the sheriff to make sale of the 
sloop in question, which was then out of 
his view, and incapable of being pointed 
out to the purchaser, and which was also 
not in possession of the sheriff, but in pos- 
sion of athird party undera claim of right. 
At the trial a vonsuit was granted on the 
ground that the plaintiffs’ lien was not ex- 
tinguished, and that defendant had a right 
to hold the sloop for the balance of his de- 
mand. Whether the judge was right or 
not on th at point, and we think he was, the 
plaintiffs failed to show title by a valid sale 
under the sheriff, from whom the bill of 
sale was given. The nonsuit was there- 
fore right, and is confirmed. 


———————— 


Counsellor’s Wig.—The following jeu ad’ espsit | 


was made by the celebrated R. B. Sheridan on a 
counsellor’s wig :—‘' Sometimes with a head—some- 
times without a head. Sumetimes with a tail—some- 
times without a tail. Sometimes with both head 
and tail—sometimes without either head or tail, and 








complete with or without either. 








IN BANKRUPTCY. 





U.S. District Court for the Southern Distric, 
of New-York. 


Before the Hon. S. R. Berrs. 


In the Matter of the Petition of Tue Cre- 
pitors oF Samue. A. House.—January, 
1843. 


Where it appeared that the debtor wasin a state of 
apparent insolvency in July and September last, 
there being executions in the sheriff's hands against 
him, and no property to satisfy them. and that on 
the 20th of August last he had assigned all his 
stock of goods in his store to M. and M., (one of 
whom was his father-in law,) thereby paying a debt 
of upwards of $3000 due to that firm by him indi- 
vidualiy, and as one of the firm of H. and M., and 
on hiv examination he stated that there were debts 
due him to the emount of $10.00. but which debts 
appeared to be but of small if of any value :—Held, 
that the assignment under the circumstances a- 
mounted to a preference, and was made in con- 
templation of bankruptcy. 


Tuts was an application by a creditor for 
an involuntary decree, and came before the 
court on the report of Mr. Commissioner 
Campbell. The principal question for ad- 
judicating upon was, whether an assign- 
ment, made and executed by the debtor, 
amounted to a preference, and was given 
in contemplation of bankruptcy ? 

A, U. Lyon, for the bankrupt. 

J. W. Wheeler, for the creditor. 

Betts, J.—This is a case of involuntary 
bankruptcy. ‘The petition was filed by a 
creditor on the Sth of October, alleging the 
act of bankruptcy to be a fraudulent sale 
and transfer of his goods by the debtor, 
&c., in contemplation of bankruptcy, and 
with intent to give a preference to particu- 
lar creditors over others. 


This allegation is denied by the debtor, - 


and, in his objections filed, he also denies 
that he owed the petitioning creditor $500, 
or that he was insolvent. 

Proofs were taken on the issue before 
Commissioner Campbell. 

It stands fully established upon the testi- 
mony of the Deputy Sheriff, Willett, that 
this debtor was in a state of apparent in- 
sulvency in July and September last, there 
being executions in the sheriff’s hands 
against him, and a to be found 
to satisfy them; and independent of the 
deposition of the prosecuting creditor, 
the testimony of the debtor on his ex- 
amination clearly shows that the petition- 
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In re 














ing creditor had a debt owing him by 
this debtor when the petition was filed 
exceeding $500. On the 20th of August 
last, the debtor transferred and conveyed 
all his stock of goods in his store to Morri- 
son and Manning, paying thereby a debt 
of over $3000 due that firm by him indivi- 
dually, and as one of the firm of House and 
Morrison. 

He states, on his examination, that there 
are outstanding debts due him to the 
amount of about $10,000, but it is manifest 
from the account given of them that their 
positive value is small, and indeed it is very 
equivocal whether they can be justly rated 
as of any worth. 


Manning, all the estate of the debtor that 
seems to have been at that time available, 
and considering the amuunt of his indebt- 
edness, the pressure of executions over 





against granting a discharge to the bank- 
rupt, objections were filed by several cre- 
ditors, charging him with having, on the 
5th and Ith of January, 1841, in con- 
templation of bankruptcy, and for the pur- 
pose of giving a preference to certain of 
his creditors, confessed several judgments 
to a large amount, whereon he permitted 
executions to be issued forthwith, in virtue 
of which all his property was sold. For the 
purpose of establishing the truth of the ob- 
jJections, an exemplification of the sworn an- 
swer of the bankrupt to a bill lately brought 
against him in the state court of chancery, 


_ was offered in evidence,which answer it was 
insisted by the counsel for the objectors 

The transfer of the whole stock of goods | 
placed in the control of Morrison and | 


him, the presumption amounts to almost | 


positive proof that he made the assign- 


ment to secure a preference to that cun- | 
cern (one of which was his father-in-law,) | 


and that it was done in contemplation of 
his own bankruptcy. 

Upon the evidence, as reported to me, 
Iaccordingly decide that the petition is 
supported, and the objections are to be 


overruled and disallowed, and that a de- | 


cree of bankruptcy pass against the 
debtor. 





U. 8S. District Court for the Northern District 
of New-York. 


Before the Hon. Atrrep ConkKLING. 
In the matter of ———, a Bankrupt. 


EVIDENCE.—PREFERENCE.—PRACTICE, 


An answer sworn to by a bankrupt ina suit in Chan- 


cery, may be used as evidence against him in bank- | 


rupicy. 

Where it appeared that the bankrupt had, prior to the 
passage of the act in contemplation of bankruptcy, 
and fur the purpose of giving preferences to certain 
of his crediturs, confessed several judgments to a 
large amount, upon which executions were issued 
forthwith, in virtue of which all his property was 
sold. Held, that he was not entitled to a dis- 
charge and certificate without the assent of a ma- 
jority in interest of his creditors, who had not been 
pre.erred. F 

Itis not put upon the bankrupt to come prepared with 
such assent on the day to show cause. 


Tuts being the day to show cause | 


| 





contained admissions fully demonstrating 
the truth of the objections, and therefore 
rendered it unnecessary to take a rule for 
the examination of witnesses. The suffi- 
ciency of the admission contained in the 
answer was not denied by the counsel for 
the bankrupt; provided the answer was 
admissible in evidence. 

Goodwin & Smith, for the objectors. 

Myers, for the bankrupt. 

Conkiine, J.—The admissions of the 
bankrupt in the answer in chancery, are 
unquestionably evidence against him; and 
if, as seems to be tacitly conceded, they 
establish the truth of the objections, no dis- 
charge can now be granted. But the pre- 
ferences imputed to the bankrupt having 
been given before the passage of the 
act, are only a qualified bar to a dis- 
charge, which may be removed by the 
assent of a majority in interest of those of 
his creditors who have not been preferred. 
No period is fixed by the act within which 
such assent mast be obtained; but from 
the nature of the case there must be some 
reasovable limit to this period. It was 
suggested by one of the counsel for the 
objecting creditors, that the bankrupt 
ought to be required to come prepared 
with the assent on the day to show cause. 
There is nothing in the terms of the act 
demanding so great strictness, and I am 
of opinion that such a construction would 
be unreasonable. The bankrupt ought to 
be allowed sufficient time after the de- 
cision against him on the objections, to as- 
certain the disposition of his creditors, and 
obtain the assent of such of them as are 
willing to give it. The length of time 
actually necessary for this purpose, in any 
particular case, would of course depend on 
the circumstances of the case; and the 
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absence or remote residence of creditors 
might require a considerable period. The 
act being unfortunately silent on the sub- 


ject, it would seem from the necessity of 


the case to rest altogether in the discretion 
of the courts. They might prescribe a 
period in each case with reference to the 
circumstances pertaining to it. 
would be inconvenient; and it would 
therefore, I think, be better to fix a period 
applicable to all cases ; and for the reasons 
already stated, this ought to be of consi- 
derable length. It was suggested, also, that 
no discharge ought to be granted on the 
assent of creditors, without previous nv- 
tice to the objecting creditors. 


istence and amount of the debts claimed 
by the assenting creditors. It will there- 
fore be necessary to frame additional 
rules to regulate the practice in this 


respect, and | shall accordingly direct my | 


attention to the subject for that purpose. 








Guglish Cases. 





IN CHANCERY. 
Before Vice-Chancellor Wieram. 
Buiacktow v. Laws.—Dec. 22, 1542. 
WILL—CONSTRUCTION OF—SEPARATE USE. 


A bequest of an annuity ‘‘to be paid into the proper 
hands of A., the wife of J. L., tor her own proper 
use and benefit,” does not vest in her to her sepa- 
rate uSe. 

Tue testator in this cause had given an 
annuity to his executors, and directed that 
it should be “ paid inte the proper hands 
of Ann Miller, the wife of John Laws,” 
(one of the executors,) for her own proper 
use and benefit.” At the hearing, a ques- 
tion arose, whether this was a gift to the 
separate use of the annuitant. 

Sutton, Sharpe and Rolt, for the plain- 
tiffs, contended that it was not a gift to the 
separate use of the annuitant; and they 
relied on Tyler v. Lake, (2 R. & M. 1d3,) 
as being a case precisely similar to the pre- 
sent, except that the gift there was by deed, 
and in the present case by will, which cir- 
cumstance could not affect the principle of 
construction. 

Purvis, Rommilly, and Shebbeare, for 


But this. 


This | 
seems to be reasonable, in order to afford | 
them an opportunity to contest the ex- | 











parties in the same interest, cited Wardle 
v. Clazton, (9 Sim. 524.) 


Simpkinson, for the wife, contended, that 
the words of the gift in this case were dif- 
fereot from those in Tyler v. Lake, and 
much stronger in favor of a separate use. 
Tyler v. Lake was moreover irreconcilable 
with Hartley v. Hurle, (5 Ves. 540,) and 
was founded upon the supposed analogy 
between the meaning of the word “ proper” 
and its e¢ymon “ propius” signifying “ own” 
which latter word had been frequently held 
insufficient to create a separate use. But 
the analogy between the languages would 
not always justify the construction of an 
English term, by a mere reference to its 
etymological signification. 

Torrianto, for the husband. - 

Sutton Sharpe, in reply, referred to 
Lewin on Trustees, 11S. 

Sir James Wieram, V. C., observed 
upon the words of the gift, which seemed 
to denote an intention on the part of the 
testator to give the wife a separate and in- 
dependent interest in the annuity. He 
assented to the argument of the counsel 
for the wife, that the etymological signifi- 
cation of words was not always to be re- 
lied on. ~The word “ proper” might, inits 
English sense, signify ‘ peculiar ;” and 
that was one of the meanings usually as- 
signed to it. He was however bound to 
follow the decision of Lord Brougham in 
Tyler v. Lake, which, if it was to be 
brought in question, must be discussed be- 
fure the Lurd Chancellor on sume higher 
authority. 


COURT OF COMMON PLEAS. 
Before Sir Nicnoxas C. Tinpat, C. J. and 
Judges Cottman, Ersxine, Mavre and 
Creswe.LL. 
Sittings in Banc in Michaelmas Term, 1842. 


Creswick v. Woopueav.— Nov. 13, 1842. 


EXECUTORS —RENUNCIATION OF 
JOINDER IN ACTION, 


TRUST— 


An executor who has not come in and proved with two 
others, who had been appointed his cu-executors, 
mast nevertheless be joined with them im an action 
against a defendant for a debt due to the estate of the 
deceased. 

Semble, where three executors join in an action to re- 
cover a debt due to the deceased, and the defendaut 
pleads that wne of the plaintiffs never was executor, 
for that he had never taken the administration of 
the estate upon himself, and that he had renounced 





his 


ci 
to 


plai 


and 
ing 


fen 


ee = =< llr 





red 
ied 


in- 
Te 
sel 
ifi- 
nee 
its 
nd 
to 
in 
be 


br 


werew Ww 


= ll oC 





THE NEW-YORK LEGAL OBSERVER. 351 





English Cases.—Creswick v. Woodhead. 





his executorship,.and never revoked his renuncia- 
tion; the plea is not sufficiently pleaded as a renun 
ciation by deed, disqualifying the renouncing execu- 
tor from juining in the action. 


Tue declaration in debt alleged that the 
plaintiffs, ‘I’. Creswick, N. Creswick, and 
W. Young, were executors of Lowrie ; 
and it then set out three indentures bear- 
ing different dates, under which the de- 
fendant was indebted to the deceased his 
heirs, executors, and administrators, in the 
various sums of 700/., 1000/., and 200/.; 
and it concluded, * and the plaintiffs bring 
into court here the letters testamentary of 
the said William Lowrie, deceased, where- 
by it fully appears to the court here that 
the plaintiffs are executors of the said last 
will and testament of the said W. Lowrie, 
deceased, and have the execution thereof.” 
Plea, that W. Young never was executor, 
and that although he was named and ap- 
pointed executor, yet, before taking upon 
himself the administration of the estate, 
and before the commencement of the ac- 
tion, he had renounced such executorship, 
and had never in any way revoked his re- 
nunciation. Replication, that Young was 
executor in manner and form, &c. De- 
murrer, And for causes, that the plaintiff 
ought to have traversed that Young was 
and is executor, so as to traverse that he 
was executor at the commencement of the 
suit; and that the traverse is immaterial, 
for that the material allegation in the plea 
is, that Young renounced his executorship 
before the commencement of the suit, and 
ought not therefore to have been juined in 
the present action, and was not executor 
at the commencement of the suit, &c. The 
demurrer came un this day to be heard, and 
was argued by 

Channell, Serjt , for the defendant. The 
several plaintiffs here claim as executors 
of Lowrie, and they are described toge- 
ther in the usual form as executors in the 
beginning of the declaration and at the 
end ; there is no more particular descrip- 
tion of them any where else. Had we in- 
tended to deny the title of them all, we 
should then have pleaded that they never 
were executors ; but our plea to this de- 
claration is correct. We do not wish to 
deny the title of all the plaintiffs, but only 
to say as we have said, that Young was 
not entitled to be joined with the others ; 
for that although he was appointed by the 
deceased, yet he renounced his office with- 
out ever having exercised it, and that he 





never revoked his renunciation. There 
certainly are authorities from which it 
might be contended that a party named 
executor, not only may join, but must do 
so, though he have not proved: but the 
question here is, not whether this plea of 
ours would have been bad on special de- 
murrer, but whether it is not now a suf- 
ficient answer to the suit. The rule of 
law is, that where there are three execu- 
tors, and only two of them come in and 
prove, the third may come in at any time; 
but here the plaintiff, Young, takes his title, 
not from the probate, but from the will, 
for he never proved. The authorities go 
a long way to show that an executor 
should sue jointly with others, though he 
has refused ; but the cases will be found 
to be those in which the refusal was 
made before the ordinary. Here the 
question is, whether our plea must not be 
taken to set up a renunciation by deed, 
that is, such a renunciation that the in- 
terest is utterly extinguished ; for in- 
stance, that he has incapacitated himself 
from granting any release to a debtor. If 
there be no distinction between such re- 
nouncing and a refusal before the ordi- 
nary, then it follows that if an executor 
has renounced his executorship, he may 
still make a release. Two points are 
clear on this head from all cases; first, 
that although a refusal before the ordi- 
nary does not incapacitate to sue; yet, se- 
condly, that an executor renouncing can- 
not give a release. Putting these two cir- 
cumstances together, I submit that renun- 
ciation (that is, by deed) is au act so much 
more divesting of power than the refusal, 
as that an executor renouncing his trust 
cannot maintain a suit for the recovery of 
any property belonging to that trust. 

Talfourd, Serjt., for the plaintiff, was 
not heard by the court. 

Tinpat, C. J.—The cases seem to me 
all on the other side. That of Robinson v. 
Pett, (a) (3 P. Wms. 251,) is very strong. 
There the Lord Chancellor said ‘* The 
defendants renouncing the executorship is 
not material, because he is still at liberty 





(a) And it is said in the marginal note to this part 
of his lordship’s judgment, “* Where there are two ex- 
ecutors, and one yenounce, he is still at liberty to 
accept of the executorship ; secus, where both renounce, 
though in this matter the common lawyers differ 
form the civilians, the latter holding that a renuncia- 
tion once made, — originally by one of them, is 
peremptory. (See Salk. 321, Hows g Downs v. Lord 
Petre,)” 
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whenever he pleases to accept the execu- 
torship ; otherwise, if both the executors 
had renounced, and the ordinary had 
thereupon granted administration.” It was 
so considered also in RR. v. Ser Edward 
Simpson, (3 Burr. 1465) and in Heas/oe’s 
case, (9 Rep. 36 B.), and in Wank/jord v. 
Wankford, (1 Salk. 367,) it is said, 
“ Where H. makes his will and several 
executors, if one of them refuses, and the 
rest administer, that makes his refusal 
void ; and the refusing executor may, not- 
withstanding, release any debt, (6 Co. 28 
a.) And in actions brought by them, the 
refusing executor must be named, (9 Co. 
97.)” There must be judgment for the 
plaintiffs. 

The rest of the court concurred. 

Judgment for the plaintiffs on demurrer. 








POINTS IN CRIMINAL LAW. 





LARCENY ON ELOPEMENT. 


In the case of Rex v. Tolfre, M. C. C. 
243, a person who ludged with the prose- 
cutor took away the wife of the latter, to- 
gether with money and plate of the prose- 
cutor to the value of 150/, and wearing 
apparel and goods to the value of 70/. 
more; with this property the prisoner and 
the prosecutur’s wife proceeded to the 
prisoner’s lodgings, where they lived to- 
gether (she passing as his wife) till he was 
apprehended. The wife of the prosecu- 
tor, who was called as a witness for the 
prisoner, and swore that there was none of 
the property but what she had _ herself 
taken or given the prisoner to take. The 
twelve judges held that this was larceny, 
for though the wife consented, it must be 
considered that it was done invito domino. 
Inalater case, in which the circumstances 
were nearly similar, the following rules 
were laid down by Mr. Justice CoLertpee. 
There is such a unity of interest between 
husband and wife, that ordinarily the wife 
cannot steal the goods of the husband by 
the delivery of the wife; aud if the wite 
deliver the goods of the husband to anu 
indifferent person, for that person to con- 
vert them to his own use, this is no larce- 
ny; but if the person to whom the goods 
are delivered by the wife be an adulterer, 
it is otherwise. and an adulterer can be 
properly convicted of stealing the hus- 
band's goods, thuugh they be delivered to 








him by the wife. If no adultery has ac- 
tually been committed by the parties, but 
the goods of the husband are removed from 
his house by the wife and the intended 
edulterer, with an intent that the wife 
should elope with him, and live in adultery 
with him, this taking of goods is in point 
of law a larceny; if a wife elope with an 
adulterer, who takes her clothes with them, 
it is a larceny; and it is as much a larce- 
ny to steal her clothes, which are her 
husband’s property, at it would be to 
steal any thing else that was his property, 
Lf on the trial of a man for larceny the 
jury are satisfied that he took any of the 
prosecutor’s goods, then there being a 
criminal intention, or there having been a 
criminal act between the prisoner and the 
prosecutor’s wife, the jury ought to con- 
vict, even though the goods were deliver- 
ed to the prisoner by the prosector’s wife ; 
but if the jury should think that the pri- 
soner took away the goods merely to get 
the wife away from her husband as a friend 
only, and without any reference to any 
connexion between the prisoner and the 
wife, either actual or intended, they ought 
toacquit. Reg v. Follett, 1 Car. & Marsh. 
112. 

The portion of the judgment as to tak- 
ing the clothes of the wife is as follows: 

“ Mr. Carrington (the counsel for the pri- 
soner,) has said, that if the wife eloped 
with an adulterer, it would be ne larceny 
in the adulterer to assist in carrying away 
her clothes. I do not agree with him, for 
| think that if she elopes with an adulterer, 
whotakes her clothes with them, it is larce- 
ny to steal her clothes, which are her hus- 
band’s property, just as much as it would be 
larceny to steal her husband’s wearing ap- 
parel, or any thing else that was his pro- 
perty.” This dictum is of considerable 
importance, as in almost every case of 
elopment the wife take her own clothes. 

















RE-APPOINTMENTS BY THE GOVERNOR. 


The Hon. Saml. Jones, Chief Justice of the 
Superior Court. 

The Hon. Thomas J. Oakley, Assistant 
Justice. 

The Hon. M. Ulshoeffer, First Judge of 
Common Pleas. 

The Hon. D. Ingraham, Assistant Justice. 
is Excellency has also appointed L. H. 
Sandford, Assistant Vice-Chancellor of 
the first Circuit. 
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